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You have requested this department's advice as to whether 


the State Board of Education has authority to adopt an 


amendment to ED 511.17 which would require that school nurses 


hold a Bachelor's degree in nursing, satisfy certain 
experience in child health. 


course-work, 


and have two years' 


We conclude that the existing statutes preclude the adoption of 
the proposed amendment to ED 511.17. 


Board rule-making authority is conferred on the State Board 


of Education under RSA 186:5. 


This section provides that the 


Board "may make all rules and regulations necessary for the 
management of its own business and for the conduct of its 
officers, employees, and agents, and to secure the efficient 


administration of the public schools...." 


The duties of the 


Board in operating the schools are further defined in RSA 
'186:11. Among the duties stated in this section is the 

"authority to employ a competent person or persons to examine 

and care for the health of pupils, subject to the provisions of 


RSA 200." RSA 186:11,XXVIII. 


RSA 200:29 further provides that 


"each school board may appoint a school nurse" and defines a 
"school nurse" as "a registered professional nurse currently 


licensed in New Hampshire.” 


standards established in existing ED 511.17. 
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The issue raised by your request for advice is whether the 
State Board of Education has authority to impose additional 
requirements on the qualifications defined by RSA 200. It is a 
well-established principle of administrative law that an 
administrative agency may not by regulation amend or modify a 
statute by prescribing limitations thought unnecessary by the 


legislature. C.B.S. Imports Corp. v. U.S., 450 F.Supp. 724, 
728 (U.S. Cust. Ct. 1978); Bates v. U.S., 581 F.2d 575 (6th 


Cir. 1978); Madison v. Director of Department of Employment 


Security, 158 A.2d 154 (R.I. 1960); F. Cooper, State 
Administrative Law, p. 255 (1965). 


The proposed amendment to ED 511.17 increases the 
qualifications necessary to act as a school nurse by requiring 
a Bachelor's degree, course-work and experience. These are 
additional requirements beyond what is required by statute. 
Furthermore, the duties of the Board as defined in RSA 
186:11,XXVIII are specifically made subject to the provisions 
of RSA 200. Since the Board's authority to promulgate 
regulations relating to the certification of school nurses 
ultimately derives from the Board's duty to employ persons to 
care for the health of persons under RSA 186:11,XXVIII, the 
limitation in RSA 186:11,XXVIII, making the Board's authority 
subject to the provisions of RSA 200, limits the Board's 
authority to expand or decrease the qualifications prescribed 
by that chapter. 


In closing, it should be noted that if the health care 
professional were employed in a position other than that stated 
in RSA 186:11,XXVIII, that the Board would have authority to 
define the qualifications necessary for that position. For 
example, if a health care professional were hired to teach 
courses in health, the Board could, by regulation, prescribe 
qualifications beyond those set out in RSA 200:29. 


Very truly yours, 


Ae J. dtke 
Assistant Attorney General 
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